


















     Passed as essential to consumer protection, the Japanese Consumer Contract 
Act of 2000 took effect in April 2001.  The battle over its passage illustrates both 
the politics of 'consumer protection' and the way its supporters understood the 
effect and role of government intervention in the marketplace.  By analyzing the 
arguments made on its behalf by leading scholars (some of whom advocate still 
more stringent measures), this paper shows:  (1) that their arguments were 
neither theoretically coherent nor logically consistent, (2) that they lacked any 
evidence for their claims, and (3) that their proposals will seriously harm 
consumer welfare. 
         Proper application of law and economics analysis would have improved the 
discussion greatly.  The paper concludes with several suggestions toward that 
end. 
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͋Γɺܦࡁֶ͕େ͖͘ߩݙͰ͖Δ෼໺Ͱ͋Γଓ͚͍ͯΔʯ ʢShapiro[1991]p.3ʣ ɻ 
 
I.  ͸͡Ίʹ 
 
ফඅऀܖ໿๏ʢ2000 ೥๏ 61ʣ͕ 2000 ೥ 5 ݄ 12 ೔ʹ੒ཱ͠ɺཌ೥ 4 ݄ 1 ೔ʹࢪߦ͞Ε
                                                   
1  ͜ͷ࿦จ͸ɺ ʮ๏ͱܦࡁֶݚڀձʯ ʢ୅දɿࡾྠ๕࿕ʣ͕ਐΊͨʮऔҾͷ๏ͱܦࡁֶʯݚڀϓϩδΣΫτ









ʢ1ʣç ࡶଇΛؚΊશจ 12 ৚ͷίϯύΫτͳ๏཯Ͱ͋Δ2͕ɺΧόʔ͢Δൣғ͕޿͍ɻ 
ʢ2ʣç ๏཯ͷදݱ͕Ұൠతɾந৅తͰ͋Γɺͦͷ࣮࣭త಺༰ͱػೳ͕ɺݱ࣮ͷద༻աఔΛܦ
ܾͯఆ͞Εɺ໌֬Խ͞ΕΔͱ͍͏໘͕ڧ͍ɻ 




















Ҏ্ͷࣄ৘ʹؑΈͯɺҎԼͰ͸ɺ࣍ͷ 3 ͭͷ໨ඪͷ࣮ݱʹয఺Λ߹ΘͤΔɻ 
ʢ1ʣç ੡଄෺੹೚๏΍ফඅऀܖ໿๏Λ୅දͱ͢ΔҰ࿈ͷཱ๏Λجૅ͚ͮͨߟ͑ํɾओு
Λ঺հ͢Δ͜ͱɻ 
                                                                                                                                                     
ͷ Professor J. Mark Ramseyer ͔Β༗ӹͳࣔࠦɾίϝϯτΛड͚ͨ͜ͱʹਂँ͢Δɻ 
2  ফඅऀܖ໿๏͕͜ͷ఺Ͱಛҟͩͱ͍͏ͷͰ͸ͳ͍ɻ੡଄෺੹೚๏͸શจ 6 ৚Ͱ͋Δɻ 









































ͷ࣌ظʹ͋ͨͬͯɺैདྷ͋·ΓݴΘΕ͍ͯͳ͔ͬͨຽ๏ͷࢥ૝Λҙࣝ͢Δ͜ͱ͕֤ํ໘ʹ  4 
͓͍ͯඞཁͰ͋Δʯ ʢ੕໺[1998]6-7 ทʣͱ͍͏ɻ ʮ໌࣏ͷ๏యฤࢊظɺୈೋ࣍େઓޙͷ๏཯
ͷมֵظʹ͙ͭʰୈࡾͷ๏੍վֵظʱ ʯ ʢಉɺ212 ทʣͰ͋Δɻ 
ຽ๏యࢪߦ 100 ೥ͷ͜ͷ࣌ظʹɺຽ๏ؔ܎๏ΛؚΉଟ͘ͷ๏཯ͷཱ๏͕՝୊ͱͳΓɺଟ
͘ͷཱ๏͕͢Ͱʹ࣮ݱͨ͠ɻͨͱ͑͹ɺ੡଄෺੹೚๏ʢ1994 ೥ʣ ɺ੒೥ޙݟ๏ɺ4๚໰ൢച
















                                                   
4  ͨͱ͑͹ɺ ʰδϡϦετʱ(No. 1141)1998 ೥ 9 ݄ 15 ೔߸ͷಛूʮ੒೥ޙݟ੍౓ͷཱ๏՝୊ʯΛࢀরɻ 
5  ʮ๚໰ൢച๏౳ʹؔ͢Δ๏཯ٴͼׂොൢച๏ͷҰ෦Λվਖ਼͢Δ๏཯ʯ ʢ2000 ೥ 11 ݄ެ෍ʣ ɻ؆୯ʹ͸੢
ޱ[2001]Λࢀরɻ 
ç ·ͨɺ ͨͱ͑͹ɺ 1998 ೥ʹ੒ཱࢪߦ͞Εͨ ʮۚ༥γεςϜվֵͷͨΊͷؔ܎๏཯ͷ੔උ౳ʹؔ͢Δ๏཯ʯ
ʹΑΓۜߦ๏ʹ 12 ৚ͷ 2 ͕௥Ճ͞Εɺ ۜߦ͸ ʮ༬ۚ౳ʹ܎Δܖ໿ͷ಺༰ͦͷଞ༬ۚऀ౳ʹࢀߟͱͳΔ΂͖
৘ใͷఏڙΛ͓͜ͳΘͳ͚Ε͹ͳΒͣʯ ɺ·ͨ༬ۚҎ֎ͷۀ຿ʹؔͯ͠΋ɺ ʮͦͷۀ຿ʹ܎Δॏཁͳࣄ߲ͷ
ސ٬΁ͷઆ໌ͦͷଞͷ݈શ͔ͭద੾ͳӡӦΛ֬อ͢ΔͨΊͷાஔΛߨ͡ͳ͚Ε͹ͳΒͳ͍ʯͱ͞Εͨɻ 
6  ৄ͘͠͸ɺ࢝ؔ[2001]Λ͸͡Ίͱ͢ΔʰδϡϦετʱ1194 ߸ͷʮಛूç ౗࢈๏ͷվਖ਼ç Iç ݸਓ࠶ੜखଓ
ͷ૑ઃʯΛࢀরɻ 
7  ཱ๏ͷܦҢʹ͍ͭͯɺͨͱ͑͹མ߹[2001]ୈ 1 ฤΛࢀরɻফඅऀܖ໿๏શൠʹ͍ͭͯ͸ɺ͞Βʹɺԭ໺





ձɺ෦ձ౳ͷϝϯόʔʹ͍ͭͯ΋མ߹[2001]ୈ 1 ฤΛࢀরɻ 
9  ࠲ஊձ[2001] ʢ10 ทʣ ͷைݟൃݴɻ ைݟʹΑΕ͹ɺ ੡଄෺੹೚๏͸جຊతʹෆ๏ߦҝ๏ͷಛผ๏Ͱ͋Γɺ
ෆ๏ߦҝ๏ࣗମ͸ͦΕ΄Ͳ೉͍͠࢓૊ΈͰ͸ͳ͍ɻ͔͠͠ɺফඅऀܖ໿๏͸ɺ ʮෆ๏ߦҝ๏ͱ͸࣭ྔͱ΋ʹ
ൺ΂΋ͷʹͳΒͳ͍΄Ͳͷ๏཯ߦҝ࿦΍ܖ໿๏ʹ͍ͭͯͷجૅཧղʢυάϚͱͦΕΛࢧ͑Δݪཧɾࢥ૝ʣ
͕͋ͬͯɺͦΕ͕ 1 ͭͻͱͭͷٕज़ͷͱ͜Ζʹ௜જͯ͠ʯ͍Δͱ͍͏ɻ 
10  ࠲ஊձ[2001]ʢ10 ทʣͰɺைݟ͸ʮݱ୅ܖ໿๏ཧ࿦ʹ୅ද͞ΕΔΑ͏ʹɺݪཧ໘Ͱܖ໿๏ΛਂԽ΋͘͠
͸స׵ͤ͞Α͏ͱ͢Δಈ͖͕ٸͳ͜ͷ͝ΖͰͯ͠ɺফඅऀܖ໿๏ͳͲ͸ͦͷ͍͞ͷٞ࿦ͷয఺͕౰ͯΒΕ




























ͷϐʔΫ͔Β਺೥ޙͷ 1990 ೥ 5 ݄ʹ Stanford Law School Ͱ։࠵͞Εͨ Symposium on 
Economics of Liability ͷओ࠵ऀʹΑΔ Symposium ͷ಺༰Λཁ໿͢Δ࿦จͰ͋Δɻఏग़࿦
จ͸ Journal of Economic Perspectives, Summer 1991 ʹܝࡌ͞Ε͍ͯΔɻ12 
ç Shapiro[1991]͸ɺ݁ޠͰ࣍ͷΑ͏ʹड़΂ͯɺlegal liability ͱ liability insurance Λ૊Έ
                                                                                                                                                     
ʹੵΈॏͶ͍ͯ͘ͱ͍͏ͷ͕ඞཁͳ࡞ۀͩͬͨʯͱൃݴ͍ͯ͠Δɻ 
11  ͜ͷ఺ʹؔͯ͠ɺৄ͘͠͸಺ా[1993]ΛࢀরɻҾ༻͸ɺ ʰNBLʱ514 ߸ɺ6 ทɻ 
12  ଞʹ͸ɺThe Journal of Legal Studies, December 1985 ͷ Critical Issues in Tort Law Reform: A 
Search for Principles ΍ Cardozo Law Review, Vol.10, 1989 ͷ Conference on Product Liability Law ͕
͋Δɻ ʮةػʯҎલͷ΋ͷͱͯ͠͸ɺThe University of Chicago Law Review, Vol.38(3), 1970 ͷ Product 
Liability: Economic Analysis and the Law ͱ୊ͨ͠ Symposium ͕͋Δɻ     6 
߹ΘͤͨΞϝϦΧͷݱࡏͷγεςϜͷ੒ՌΛ poor ͱධͨ͠ɻ 
ʮγϯϙδ΢Ϝʹఏग़͞Εͨ࿦จ͸liabilityʹؔΘΔΞϝϦΧͷߦ੓ͱ࢘๏ͷγε
ςϜ͸࠶ઃܭʢredesignʣΛٸ͙ඞཁ͕͋Δͱڧ͘ओு͍ͯ͠Δɻ࠶ઃܭ͸ɺ཈ࢭ
ʢdeterrenceʣͱิঈ(compensation)ͱ͍͏ liability ͷ 2 ͭͷओཁͳ໨ඪͷ૒ํʹؔ
ΘΔ໰୊ʹରԠ͢Δ΋ͷͰͳ͚Ε͹ͳΒͳ͍ɻLiability system Λ௨͡Δ཈ࢭ͸ίε
τ͕͔͔Γ͗͢Δɻ ŋŋŋඃ֐ऀʹิঈΛఏڙ͢Δํ๏ͱͯ͠ɺ legal liability system ͸
ߴͭ͘͘ʢexpensiveʣ ʯ ʢpp.9-10ʣ ɻ 
  ੡଄෺੹೚๏΍ফඅऀܖ໿๏Λ୅දͱ͢ΔҰ࿈ͷཱ๏͕೔ຊͰݱ࣮ͷ΋ͷͱͳͬͨͷ͸ɺ
ʮ੹೚ةػʯ ͷϐʔΫ͔Β਺೥ޙʹ։͔Εͨ͜ͷ Symposium ΑΓ΋ޙͷ͜ͱͰ͋Δɻ͔͠










ҎԼͷ঺հͱݕ౼Ͱয఺Λ߹ΘͤΔͷ͸࣍ͷ 2 ఺Ͱ͋Δɻୈ 1 ͸ɺຽ๏ͷݱ୅Խͷେ͖ͳ
ྲྀΕΛجૅ͚ͮΔͱͯ͠૝ఆ͞Ε͍ͯΔมԽͷೝࣝͷଥ౰ੑͱͦͷҙຯͰ͋Δɻୈ 2 ͸ɺ






                                                   





ͦΕ͸ཱ֬͞Ε͍ͯͳ͍ʯ ʢ4 ทɺԼઢҾ༻ऀʣ ɻಉ͡࠲ஊձͰɺைݟ͕ʮݱ୅ܖ໿๏ΛਂԽ΋͘͠͸స׵
ͤ͞Δಈ͖͕ٸͳ͜ͷ͝Ζʯ ʢ10 ทʣͩͱ͠ɺ ʮֶքͷઌ୺Λ͍͘ܖ໿๏ֶʯ ʢ12 ทʣͱ͍͏৔߹΋ಉ༷ͷ
ٞ࿦Λ೦಄ʹ͓͍͍ͯΔΑ͏ʹݟ͑Δɻ 
15  ऺٞӃ͓ΑͼࢀٞӃͷҕһձͷෟଳܾ͕ٞɺຊ๏ࢪߦޙͷঢ়گʹ͖ͭ෼ੳɾݕ౼Λߦ͍ɺ5 ೥Λ໨్ʹ
ඞཁʹԠͯ͡ຊ๏ͷݟ௚͠ΛؚΊͨద੾ͳાஔΛٻΊͨɻ ʮ৐Γӽ͕͍͑ͨݫ͍͠ରཱͷͳ͔Ͱͷඇৗʹ
ࠔ೉ͳ੓ࡦత൑அͱͯ͠ͷফඅऀܖ໿๏ཱ๏͸ɺখ͘͞ੜΜͰେ͖͘ҭͯΔ͜ͱΛओ؟ͱͨ͜͠ͱ΋·͗
Ε΋ͳ͍ࣄ࣮Ͱ͋Δʯ ʢམ߹[2001]183 ทʣͱͷࢦఠ΋͋Δɻෟଳܾٞʹ͍ͭͯ΋ɺಉɺ189-91 ทΛࢀরɻ    7 
Βͳ͍ɻ16͜ͷ఺Λڧ͘ҙࣝͯ͠ɺҎԼͰ͸๏ʢ͓Αͼͦͷมߋʣ͕ਓʑͷߦಈʹ͍͔ͳΔ
ӨڹΛ༩͑Δ͔ͱ͍͏؍఺͔Βͷݕ౼ʹॏ఺Λஔ͘ɻ ʮX ͱ͍͏๏੍౓ʢϧʔϧʣΛ࠾༻͢
Ε͹ɺؔ܎౰ࣄऀ i ͸ ai(X)Λબ୒͠ɺͦͷ݁Ռɺࣾձશମͱͯ͠ Q(X)ͱ͍͏݁Ռʹؼ݁͢
Δʯͱߟ͑ɺ ʮX Λબ୒͢Δ͜ͱͷؼ݁ Q(X)͸Կ͔ʁʯ ʮQ(X)͸๬·͍͔͠ʁʯͱ͍͏؍఺
͔Βͷݕ౼ʹॏ఺Λஔ͘ͷͰ͋Δɻ 
ࢲͷݟΔͱ͜Ζɺফඅऀܖ໿๏ΛΊ͙ΔจݙʢͱΓΘ͚๏ֶऀͷखʹͳΔจݙʣͷଟ͘
͸ɺ ʮ࣮ݱ͢΂͖๬·͍͠ঢ়گ͸ B Ͱ͸ͳ͘ A Ͱ͋ΔɻͦͷͨΊʹ͸ɺ๏੍౓ͱͯ͠ Y Ͱ
͸ͳ͘ X Λ࠾༻͢Δඞཁ͕͋Δʯ ͱ͍͏λΠϓͷओுΛల։͢Δ͕ɺ ʮX ͷ࠾༻͕ A ͷ࣮ݱ
ʹؼ݁͢Δ͔ʁʯͱ͍͏఺ʹؔΘΔؔ৺͕૬ରతʹऑ͍ɻগͳ͘ͱ΋ɺ͜ͷΑ͏ͳҼՌؔ
܎ʹؔ͢Δप౸ͳݕ౼ͱɺઆಘతͳূڌͷఏࣔʹॏେͳؔ৺Λࣔͨ͠จݙ͸গͳ͍ɻຊষ
Ͱ͸ɺ ʮAͱBͷͲͪΒ͕๬·͍͔͠ʁʯ ͱ͍͏ઃ໰ΑΓ΋ɺ ʮ͔ΓʹA͕๬·͍͠ͱͯ͠ɺ

















                                                   
16  ͜ͷΑ͏ʹݴ͏ͷ͸ɺΞϝϦΧͷ lawyersɺͱΓΘ͚ law and economics ෼໺ͷ lawyers ͱͷؒʹ͸ɺ
Θ͟Θ͟͜ͷΑ͏ͳ఺Λڧௐ͠ͳ͚Ε͹ͳΒͳ͍΄Ͳͷҧ͍͸ͳ͍ɻ΋ͪΖΜɺ͜ͷΑ͏ͳ lawyers ͕Ξ
ϝϦΧҎ֎ʹ͍ͳ͍Θ͚Ͱ͸ͳ͍ɻ 
17  ࠓ೔Ͱ͸ੈքతͳେைྲྀͱͳͬͨ੓෎ن੍ͷ cost-performance ͷධՁͱͦΕʹجͮ͘੓෎ن੍ͷݟ௚
͠ͷຊ֨ԽΛઌಋͨ͠ George J. Stigler ͷҰ࿈ͷݚڀͷ։࢝Λࠂ͛ͨͷ͕ʮূ݊ࢢ৔ͷެతن੍ʯͷݚڀ
Ͱ͋ͬͨɻ ʮܦࡁ׆ಈʹؔ͢Δެతن੍ͷ͏ͪͰɺূ݊औҾҕһձʹΑΔূ݊ࢢ৔ͷن੍΄Ͳɺ޿͘ੈʹ৆
ࢍ͞Εͨ΋ͷ͸ͳ͍ʯͱ͍͏จষͰ࢝·Δ࿦จ͸ɺ࿅ୡͷหޢ࢜ Milton H. Cohen ͕཰͍ͨ 30 ਓΛ௒͑
Δελοϑ͕ΏͱΓΛ΋ͬͯ࡞੒ͯٞ͠ձʹఏग़ͨ͠ ʮূ݊ࢢ৔ʹؔ͢Δಛผใࠂॻʯ Λဲ্ʹͷͤͯ ʮ੓
ࡦఏݴͷࠜڌ͸Կ͔ͱ໰͑͹ɺ๲େͳௐࠪΛ௨ͯ͡௨೦ͱͳ͍ͬͯΔ֬৴ͱݸਓతภݟΛͪ͝Ό·ͥʹ͠
ͨ΋ͷʹ͗͢ͳ͍ʢa promiscuous collectionʣ ʯ ʢStigler[1975]p.82ʣͱ൑ఆͨ͠͏͑ͰɺࣗΒͷݕ౼Λ࢝






















ç ΞϝϦΧͰɺ1970 ೥୅Ҏ߱ tort law(ෆ๏ߦҝ๏ʣʹجͮ͘ liability ͷൣғ͕ܶతʹ֦େ
ͨ͠ɻ1980 ೥୅൒͹ʹϐʔΫʹୡͨ͠ʮ੹೚ةػʯ͸ɺ ʮΑΓ޿ൣͳ liability ͕ࣄނ཰Λ
Ҿ͖Լ͛Δͱಉ࣌ʹශ͍͠ਓʑͷॿ͚ʹͳΔͱ͍͏݁࿦ʹͭͳ͕ΔҰ࿈ͷҙݟΛ൑ࣄͨͪ
͕ड͚ೖΕͨ͜ͱʹΑͬͯ liability ͕֦େͨ͠ʯ ʢPriest[1991]p.33ʣ ɻ ʮ੹೚ةػʯͱධ͞




ҎԼͷߏ੒͸࣍ͷ௨ΓͰ͋Δɻୈ II અ͸ɺ ʮফඅऀܖ໿๏ͷ಺༰ʯͱʮ༧උతߟ࡯ʯΛ಺













ç ফඅऀܖ໿๏͸ 2000 ೥ 5 ݄ 12 ೔ʹ੒ཱ͠ɺ ཌ೥ 4 ݄ 1 ೔ʹࢪߦ͞Εͨɻ 4 ষ 12 ৚͔Β
ͳΓɺୈ 1 ষʮ૯ଇʯʹ͸໨తنఆʢୈ 1 ৚ʣ ɾఆٛنఆʢୈ 2 ৚ʣͷ΄͔ʹɺࣄۀऀ͓Α
ͼফඅऀͷ౒ྗٛ຿͕ఆΊΒΕ͍ͯΔʢୈ 3 ৚ʣ ɻͭͮ͘ຊମ෦෼͸ɺୈ 2 ষʮফඅऀͷਃ
ࠐΈຢ͸ͦͷঝ୚ͷҙࢥදࣔͷऔফ͠ʯ ʢୈ 4ʙ7 ৚ʣ ɺͭ·Γɺ ʮܖ໿క݁աఔͷن੍ʯΛ
ߦ͏෦෼ɺୈ 3 ষʮফඅऀܖ໿ͷ৚߲ͷແޮʯ ʢୈ 8ʙ10 ৚ʣ ɺͭ·Γɺ ʮܖ໿৚߲ͷ಺༰ن
੍ʯΛߦ͏෦෼ɺͷ 2 ͭͷ෦෼͔ΒͳΔɻୈ 4 ষͷʮࡶଇʯ͸๏ͷద༻ؔ܎ʹؔ͢Δنఆ




ୈ 1 ৚ͷ໨తنఆ͸࣍ͷ௨ΓͰ͋Δɻ 












ççççççҰ çॏ ཁ ࣄ ߲ʹ͍ͭͯࣄ࣮ͱҟͳΔ͜ͱΛࠂ͛Δ͜ͱɻ౰֘ࠂ͛ΒΕͨ಺
༰͕ࣄ࣮Ͱ͋Δ͜ͱͷޡೝ 
ççççççೋ çʢ ུ ʣ  
çççç(2)ফඅऀ͸ɺࣄۀऀ͕ফඅऀܖ໿ͷక݁ʹ͍ͭͯק༠͢Δʹࡍ͠ɺ౰֘ফඅऀ



















ççççççҰ ç෺ ඼ ɺ ݖརɺ໾຿ͦͷଞͷ౰֘ফඅऀܖ໿ͷ໨తͱͳΔ΋ͷͷ࣭ɺ༻
్ͦͷଞͷ಺༰ 





Λ໔আ͢Δ৚߲ͷແޮʯΛఆΊΔୈ 8 ৚ୈ 1 ߲͸࣍ͷ௨ΓͰ͋Δʢ෦෼ʣ ɻ 
ୈ 8 ৚ç (1)࣍ʹܝ͛Δফඅऀܖ໿ͷ৚߲͸ɺແޮͱ͢Δɻ 
ççççççҰ çࣄ ۀ ऀ ͷ࠴຿ෆཤߦʹΑΓফඅऀʹੜͨ͡ଛ֐Λഛঈ͢Δ੹೚ͷશ෦
Λ໔আ͢Δ৚߲ 
ççççççೋ çࣄ ۀ ऀ ͷ࠴຿ෆཤߦʢ౰֘ࣄۀऀɺͦͷ୅දऀຢ͸ͦͷ࢖༻͢Δऀͷ
ނҙຢ͸ॏେͳաࣦʹΑΔ΋ͷʹݶΔɻ ʣʹΑΓফඅऀʹੜͨ͡ଛ֐Λ
ഛঈ͢Δ੹೚ͷҰ෦Λ໔আ͢Δ৚߲ 
ççççççࡾ çফ අ ऀ ܖ໿ʹ͓͚Δࣄۀऀͷ࠴຿ͷෆཤߦʹࡍͯ͠͞Εͨ౰֘ࣄۀऀ
ͷෆ๏ߦҝʹΑΓফඅऀʹੜͨ͡ଛ֐Λഛঈ͢Δຽ๏ͷنఆʹΑΔ੹
೚ͷશ෦Λ໔আ͢Δ৚߲ 
                                                                                                                                                     
18  ؆୯ʹ͸ɺམ߹[1998]ɺদຊ[1998]ɺམ߹[2001]ୈ 3 ฤɺைݟ[2001]ɺେଜ[2002]౳Λࢀরɻ   11 























                                                   
19  ʮධՁʯΑΓҎ্ʹͦͷجૅͱͳΔʮධՁج४ʯͷଟ༷ੑ͕ɺୈ 1 ৚ͷʮফඅऀͱࣄۀऀͱͷؒͷ৘ใ
ͷ࣭ٴͼྔฒͼʹަবྗͷ֨ࠩʹ͔Μ͕Έʯͱ͍͏จݴͷҐஔ͚ͮʹݦஶʹදΕΔΑ͏ʹݟ͑Δɻଞͷ৚
จͷղऍΛ͢Δͱ͖ʹ͜ͷจݴΛؚΉ໨తنఆΛߟྀʹೖΕͨ໨త࿦తͳղऍΛ͢Δ͜ͱ͕ࣗ໌Ͱ͸ͳ͍





























૿େʹͭͳ͕Δ͔ΒͰ͋Δɻ ΑΓΑ͍੡඼ɺ ΑΓਖ਼֬ͳ৘ใͷఏڙʹ͍ͭͯ΋ಉ༷Ͱ͋Δɻ 
























































24  Ұ౓ޙչͨ͠Ϩετϥϯʹ͸ 2 ౓ͱߦ͔ͳ͍͠ɺޙչͨ͠ͱ͍͏৘ใͷྲྀ௨ൣғ͸͠͹͠͹͖ΘΊͯ޿
͍ɻ 
25  ΋ͪΖΜɺ ʮࢢ৔ʯ͕͢΂ͯͷʮ໰୊ʯΛʮղܾʯ͢Δͱओு͍ͯ͠ΔͷͰ͸ͳ͍ɻ͢΂ͯͷʮ໰୊ʯΛ
ʮղܾʯ͢Δͱ͸͔͗Βͳ͍ͱ͍͏ҙຯͰʮ׬શʯͰ͸ͳ͍ͱͯ͠΋ɺࢢ৔͸ଟ͘ͷʮ໰୊ʯΛʮղܾʯ
͢Δɻ͜ͷଆ໘Λܰࢹ͢Δ͜ͱ͸ফඅऀͷརӹʢͦͯ͠ɺ๏཯Ոͷ޷Ήʮਖ਼ٛʯʹ΋ʣʹ൓͢Δͱओு͢
Δʹ͗͢ͳ͍ɻ   14 
໨ʹཹ·Γɺ੓ࡦతରԠΛٻΊΔ੠͕ڧ͘ͳͬͨ͜ͱ͕ফඅऀܖ໿๏Λ͸͡Ίͱ͢ΔҰ࿈
ͷཱ๏ͷ࣮ݱʹͭͳ͕ͬͨɻ 
















੓ࡦ෼໺ͷ࠷΋ඪ४తͳςΩετͷ product safety ͷষ͔Βͷ΋ͷͰ͋ΔɻTort liability
͸ͦͷҰ؀Λߏ੒͢Δʹ͗ͣ͢ɺফඅऀܖ໿๏΍੡଄෺੹೚๏ͷ੍ఆ΍վਖ਼ʹΑΔରԠ͸
tort law ͷվਖ਼ʹΑΔରԠͷҰ؀ʹ͗͢ͳ͍ɻ 
 



















   Producer  action   Product  attributes  +  Purchase  and  use  Consumer  decisions   15 





                                  R i s k   o u t c o m e  
                                  F i n a n c i a l   l o s s ç  
 





























                                                   

















  ͜ͷΑ͏ͳهड़Λݟͯɺ ʮݸʑͷ༻ޠͷఆٛ͸Կ͔ʁʯ ɺ ʮʰݱ୅ຽ๏ʱͱରൺ͞ΕΔʰۙ





                                                   
27  ʮॏཁཱ๏͸ɺҰൠʹ͗Γ͗Γͷར֐ରཱͷதͰͷௐ੔Ͱ͔͢ΒɺʜͲ͏ͯ͠΋ଥڠతɾۄ஬৭తͳղ
ܾ͕ͳ͞ΕΔɻͰ͔͢Βཧ࿦తɺମܥతʹ͸͓͔͍͠ͷ͸͋ΔҙຯͰ౰વͰ͢ʯ ʢམ߹ɺ࠲ஊձ[2001]28
ทʣ ɻ͔ͩΒɺ ʮ৽๏ࢍࣙʯ΋গͳ͘ͳ͍ɻைݟ[2000]͸ɺ ʮ৽๏ࢍࣙͷӨͰʯͱ୊ͯ͠ɺফඅऀܖ໿๏͸ɺ
ʮแׅతຽࣄϧʔϧͱͯ͠ଊ͑ͨͱ͖ʹɺཧ࿦໘ɾٕज़໘ͷ͍ͣΕʹ͓͍ͯ΋ɺຽ๏ݚڀऀͱͯ͠ݟΔʹ
ͨ͑ͳ͍ͱ͜Ζ͕͋Δʯͱ͠ͳ͕Β΋ɺ͜ͷ๏཯ͷʮݟ௚͠ʯͷ࣮ݱՄೳੑʹ͍ͭͯʮظ଴ബʯͩͱͯ͠






͚ͮΔ͔Βɺաڈͷ௨આͷࢧ࣋ऀ͸ɺද໘্͸ͳ͔ͳ͔ݮগ͠ͳ͍ʯ ʢ಺ా[1999]5 ทʣ͔΋͠Εͳ͍ɻ 
29  ࠃຽੜ׆৹ٞձ͕ফඅऀܖ໿ͷదਖ਼ԽͷͨΊͷʮ۩ମత͔ͭแׅతͳຽࣄϧʔϧͷཱ๏Խʯ͕ඞཁͰ͋






ࢀՃऀ໊฽͸ɺಉɺ652 ߸ͷ 7 ทࢀরɻ   17 
ࣝͷଥ౰ੑʹ͍ͭͯٙ໰Λఏࣔ͢Δɻ 
ʮ๏཯ͷอޢͷର৅Ͱ͋Δɺෆฏ౳ͳɺ۩ମతͳਓؒʯͱ୊߲ͨ͠Ͱɺ੕໺[1983a]͸࣍



















͢ΔফඅିआͳͲͷ͋Δʢ151 ทʣ ɻ 
࣍ͷୈ 3 ఺͕ຊষͷݕ౼ͷয఺Ͱ͋Δফඅऀܖ໿๏ʹ௚઀͔͔ΘΔʢ151-52 ทʣ ɻ 











อޢ͢Δࣄଶʹࢸͬͨɺͱ͍͏͜ͱ͕Ͱ͖Δʯ ʢ152 ทɺԼઢҾ༻ऀʣͱ͍͏ɻ 









ܰ཰Ͱؾ΋ऑ͍ਓؒͰ͋ΔɻҰݴͰ͍͑͹ɺ ʰ۪͔ͳਓؒʱͰ͋Δʯ ʢ154 ทʣ ɻ1976 ೥ͷ๚


















                                                   
30  ΋ͬͱ΋ɺ͜ͷΑ͏ͳʮݱ୅๏ʯʹͲͷ࣌఺ͰมԽ͔͕ͨ͠໌ࣔ͞Ε͍ͯΔΘ͚Ͱ͸ͳ͍ɻओͱͯ͠ࢀ
র͞Ε͍ͯΔจݙʹরΒͤ͹ɺ஗͘ͱ΋ 20 ੈل൒͹ͷ͜ͱͰ͋ͬͯɺ20 ੈل຤Ͱ͸ͳ͍ɻ 
31  ͜ͷ෦෼͸ʮϥʔτϒϧϑ΍຀໺ӳҰത࢜ͷ͍͏Α͏ʹʯʹଓ͔͘Βɺ͜ͷΑ͏ͳೝ͕ࣝओு͞Ε࢝Ί
ͨͷ͸࠷ۙͷ͜ͱͰ͸ͳ͍ɻ 
32  ΋ͪΖΜɺͱ͘ʹཧղ͠ʹ͍͘จݙΛબ୒ͨ͠ͷͰ͸ͳ͍ɻͨͱ͑͹ɺ಺ా[1999]ͷୈ 3 ষʮܖ໿ͷओ
ମʯͷୈ 1 અʮਓɾݖརೳྗʯͷجຊࢀߟจݙͰ͋Δɻ͜͜ʹܝ͛ΔҰ࿈ͷٙ໰΋ු্͢Δٙ໰Λ໢ཏ͢
Δ΋ͷͰ͸ͳ͍ɻ 































͍ͯ͠Δʯ ʢ157 ทʣͱ͍ͯ͠Δɻ 
çʮ ʰརӹʱ͚ͩʹಈ͔͞ΕΔΘ͚Ͱ͸ͳ͍ʯͱ͍͏͓ͳ͡Έͷ൷൑ͷ࢓ํʹࠐΊΒΕͨޡղʹ͍ͭͯɺࡾ












36  ͞Βʹɺ࣍ͷ෦෼Ͱ΋ɺ ʮେاۀʯʹݶఆ͢Δओுͷҙਤ͕ཧղͰ͖ͳ͍ɻ ʮେاۀ͔Βੜ͡Δଛ֐ʹͭ
͍ͯ͸ɺ͋Δ͍͸͜ΕΒͷऀͷނҙաࣦͳ͠ʹଛ֐ഛঈ੹೚Λෛ͏΋ͷͱ͢Δ͍ΘΏΔແաࣦ੹೚ओ͕ٛ





















                                                                                                                                                     
͑͹ݐചॅ୐ɺՈ۩౳ډॅ༻඼ʜʯͱଓ͘੕໺[1983a]çͷྫ͕ࣔ௨ৗ༻͍ΒΕΔʮେاۀʯͷΠϝʔδͱ
ରԠ͍ͯ͠Δ͔ͱ͍͏ٙ໰͕͋Δɻ 
37  ੕໺[1983a]Ͱ͠͹͠͹ొ৔͢Δ ʮେاۀʯ ͱ͍͏දݱ͕͜ͷΑ͏ͳةݥੑΛ৅௃͍ͯ͠ΔΑ͏ʹݟ͑Δɻ
ͨͩ͠ɺ্ड़ͷ೗͘ɺ ʮฏ౳ͱ͞Εͨɺܖ໿ʹ͓͚Δ྆౰ࣄऀͷར֐ͷۉߧΛ͸͔ΔͷͰ͸ͳ͘ɺʜҰఆͷ
ΑΓ۩ମతͳࣾձతྨܕͷਓؒͱଞͷ۩ମతͳࣾձతྨܕͷਓؒΛ۠ผͯ͠ҰํΛΑΓอޢ͢Δͷ͕ݱ୅















ʔϧΛద༻͠Α͏ͱ͢Δʯ ʢ13 ทʣ ɻ΋ͪΖΜɺ͜ΕͰ͸ʮফඅऀΞϓϩʔνʯͳΔ΋ͷͷ๬·͠͞͸ෆ໌
Ͱ͋Δɻ΋ͬͱ΋ɺ੕໺[1983a]͸ʮҰఆͷΑΓ۩ମతͳࣾձతྨܕͷਓؒʯΛʮ۠ผͯ͠ʜΑΓอޢ͢Δ

























  ʮަবྗʯʹؔΘΔهड़͸ଟ͘͸ͳ͍ɻ ʮ఻౷తʹ͸ʰܦࡁ๏ʱ ʢڝ૪๏ʣͷྖҬʹଐ͠
                                                                                                                                                     
͍ͯΔΑ͏ʹ͸ݟ͑ͳ͍ɻ 
41  ઌड़ͷ೗͘ʢ஫ 14ʣ ɺ͜ͷΑ͏ͳʮઌ୺తͳຽ๏ֶʯ ʢՏ্ʣ ʮֶքͷઌ୺Λ͍͘ܖ໿๏ֶʯ ʢைݟʣ͸ະ
ͩʮཱ֬͞Ε͍ͯͳ͍ʯ ɻࢲͷ؍࡯Ͱ͸ɺ ʮ৘ใऩूɾ෼ੳͷࣦഊͷ෼୲ʯͱ୊ͨ͠෦෼Ͱɺࡨޡ੍౓ͱ࠮
੍ٗ౓ΛɺදҙऀͷࡨޡΛऔফ͠ͷݪҼͱͯ͠ோΊΔɺ࣍ͷԭ໺[1999]ͷݟղ͕ଟ਺೿ͷݟํΛ୅ද͢Δ










Δɻ ʯ   22 
͍ͯͨ΋ͷ͕ɺ ʰࢲ๏ʱͷྖҬʹऔΓࠐ·Εɺຽࣄ্ͷޮՌʢαϯΫγϣϯʣΛො༩͞ΕΔ


























                                                   





ท)  ɻ 
43  ͜ͷΑ͏ʹड़΂ͯɺܦࡁاըி[2000]ͷ࣍ͷهड़Λ൷൑͢Δɻ ʮ੒ཱͨ͠ফඅऀܖ໿๏ͷʰஞ৚ղઆʱʹ
͋ΒΘΕཱͨҊ୲౰ऀͷཧղʹΑΕ͹ʰަবྗ֨ࠩʱͱ͸ɺ ʰࣄۀऀ͸౰֘ࣄۀʹ؂ࢹɺফඅऀΑΓަবͷ
ϊ΢ϋ΢͕͋Δʱͱ͍͏ҙຯͷ΋ͷͰ͋Δɻ͜͜Ͱ͸ɺ ʰࣄۀऀ͕ަবೳྗʹ͓͍ͯलͰ͍ͯΔʱͱ͍͏఺
ʹॏ৺Λஔ͍ͨઆ໌͕ͳ͞Ε͍ͯΔʢஞ৚ղઆ 22 ทʣ ɻ ʯ΋ͬͱ΋ɺܦࡁاըி[2000]ͷ֘౰ݸॴʹ͜ͷه
ड़͸ݟ౰ͨΒͳ͍ɻ·ͨɺ͜͜ʹ͍͏ɺ ʮҙࢥܾఆͷ੬ऑੑʯͱୈ III અͰݟͨ੕໺[1983a]ͷݴ͏ʮ۪͔ͳ
ਓؒʯͷؔ࿈ʹ͍ͭͯ͸ෆ໌Ͱ͋Δɻ   23 
ಛੑʹরΒͯ͠औҾ଱ੑΛܽ͘Α͏ͳऀ·Ͱ΋ɺࢢ৔ͰͷऔҾ͕ڐ͞ΕΔ͜ͱͱͳͬ
ͨʯ ʢ621 ทʣ ɻ 
ç ʮফඅऀܖ໿ͷਃࠐΈຢ͸ͦͷঝ୚ͷҙࢥදࣔͷऔফ͠ʯΛఆΊΔফඅऀܖ໿๏ୈ 4 ৚
ʢલܝʣͷୈ 1 ߲ɾ2 ߲ʹ͍ͭͯɺதؒใࠂஈ֊Ͱ͸ʮॏཁࣄ߲ʹ͍ͭͯͷઆ໌ٛ຿ҧ൓Λ
ཧ༝ͱ͢Δܖ໿औফݖʯͱ͍͏ܗͰߏ૝͞ΕΑ͏ͱ͍͕ͯͨ͠ɺཱ๏Խ΁޲͚ͨ࠷ऴஈ֊










࡞ҝʹΑΔෆ࣮දࣔ ʢෆ࣮ࠂ஌ʣ ͱෆ࡞ҝʹΑΔෆ࣮දࣔ ʢෆࠂ஌ʣ ͷ৔߹Λ۠ผ͠ɺ
ޙऀʹ͖ͭ෇Ճతཁ݅ͷ΋ͱͰऔফ͠ΛೝΊΔ΂͖ͩͱͷํ޲ΛੜΈग़ͨ͠ɻʜ݁ہɺ
ʰނҙͷෆࠂ஌ʱͱ͍͏ཁ݅ʹམͪண͖ɺݱߦ๏ʹࢸͬͨɻ ʯ 


































ʢைݟ[2001]646 ทʣ ɻ 
·ͣɺલఏͱͳΔɺ ʮॏཁࣄ߲ʯͷʮ։ࣔʯͷҙຯΛ໌֬ʹ͢Δඞཁ͕͋Δɻ 
(1)  Կ͕ॏཁࣄ߲͔ʁ࣌୅ʹΑΓɺফඅऀʹΑΓɺ؀ڥ৚݅ʹΑΓɺ ʮॏཁࣄ߲ʯ͸ಉͩ͡
ͱ͸͔͗Βͳ͍ɻ ʮॏཁࣄ߲ʯͷൣғ͸Ͳ͜·Ͱ͔ʁ୭͕ܾఆ͠൑ఆ͢Δ͔ʁ 






                                                   
44  ͜ͷ෦෼͸ҎԼͷهड़ʹଓ͘ɻ ʮԾʹ͜͏ͨ͠؍఺͔Βͷن੍ͳ͍͠ࠃՈతհೖ͕ඞཁͳͷͰ͋Ε͹ɺ ࠃ
Ոͷ࢈ۀอޢ੓ࡦɾதখاۀରࡦͱͯ͠ɺن੍؇࿨ʹ൓ضΛͻΔ͕͑͠ɺফඅऀܖ໿๏ͱ͸ผʹ࣮ݱ͢Ε
͹Α͍ɻͦΕʹ΋͔͔ΘΒͣɺΘ͕ࠃͷফඅऀܖ໿๏͸ɺ͜ͷΑ͏ͳࣄۀ(ऀ)อޢͷ࢈ۀ੓ࡦతཁ੥Λʰফ




఺Ͱ͋Δɻ1990 ೥୅લ൒ͷΞϝϦΧʹ͓͚Δ derivatives ʹର͢Δن੍࿦ٞʹؔ͢ΔݴٴͷதͰɺMerton 
Miller ͸”suitability” rules ͱදݱ͠ɺ”suitability”ͱͨ͠͏͑Ͱ rules ͱෳ਺ܗΛ࠾༻ͨ͠ɻ
Miller[1997]p.24ɻ 
46  ৅௃తʹදݱ͢Ε͹ɺ ʮॏࢹ͢΂͖ͳͷ͸ɺ ʰ۪͔ͳਓʱ͔ɺ ʰਓ͕۪͔ؒͰ͋Δ͜ͱʱ͔ʁʯ͕ઃ໰Ͱ͋



































                                                   
47  ͨͱ͑͹ɺ࠲ஊձ[1998]156-59 ทͷؠଜൃݴΛࢀরɻ ʮ΋ͱ΋ͱͷܖ໿๏ͷߟ͑ํʹΑΕ͹ɺԿ͕࠴຿





























                                                   
48  ܦࡁֶͷ༻ޠͰ͸commitmentͰ͋Δɻ ϖφϧςΟͳ͠ͰΩϟϯηϧͰ͖ΔΑ͏ʹͳΕ͹ɺ commitment
ͷखஈΛࣦ͍ɺͦΕ͕͋Ε͹݁Ռͱͯ͠େ͖ͳ੒ՌΛ͋͛Δ͜ͱ͕Ͱ͖ΔػձΛୣΘΕΔফඅऀ͕ग़ͯ͘
ΔՄೳੑ͕͋Δɻ 














ͳӨڹΛड͚Δ͸ͣͰ͋Δɻ3 ϲ݄ͷ୹ظίʔεͱ 3 ೥ؒͷ௕ظίʔεͰ͸ڭҭͷ໨ඪɺϝ
χϡʔɺ಺༰͕େ͖͘ҟͳΔ͸ͣͰ͋Δɻ༗ྉ࿝ਓϗʔϜͰ΋ɺͨͱ͑͹ɺ௕ظར༻Λܭ
ը͢Δར༻ऀͷαʔϏεͷ҆ఆੑ͕௿Լ͢ΔͩΖ͏ɻ51 























                                                   
51  ۜߦͷऔΓ͚ͭ૽͗ྨࣅͷύχοΫ͕ى͖ΔՄೳੑ͕͋Δɻ 
52  ͍͔͞͞ڧௐؾຯʹදݱ͢Ε͹࣍ͷΑ͏ʹͳΔɻ ʮ͜ΜͳফඅऀΛ૬खʹ͜͏͍͏ܖ໿Λ݁Μͩࣄۀऀ
͕ѱ͍ɻ౰વɺܖ໿͸ແޮͩʯͱ͢Δ੍౓ΛͲͷൣғͰಋೖ͢Δ͔͕࿦఺Ͱ͋ΓɺൣғͷઃఆΛޡΕ͹ɺ
ຊདྷ͸ର৅֎ͷগͳ͔Β͵ফඅऀ͕ʮר͖ఴ͑ʯΛ৯ͬͯऔҾΛڋ൱͞Εɺ৔߹ʹΑͬͯ͸ɺ࢈ۀ͕ফ໓






























                                                   
53  ʮܦࡁ༏ઌʯ ʮޮ཰ੑॏࢹʯ ͷ໺൮ͳओுͩͳͲͱ͍͏͓ͳ͡Έͷ൷൑ʹର͢Δ൓࿦΋ؚΊͯɺ ͨͱ͑͹ɺ





























ా[1996]ʢԼʣ ɺ44 ทʣ ɻ 
͜ͷέʔεͰ͸ɺ ʮ਍அʯͷয఺͸ɺ ʮ͜ͷճ෮͕ҙਤతʹ෧͡ΒΕ͍ͯΔ͜ͱ͕͋Δʯ
ͱ͢Δ؍࡯ࣄ࣮ͷਖ਼֬ͳ಺༰ͱɺͦͷൃੜϝΧχζϜͷཧղͰ͋ΔɻνΣοΫϙΠϯτ͸













56  ͜͜ʹ͍͏ ʮෆۉߧʯ ͸ disequilibrium Ͱ͸ͳ͘ imbalance ʹରԠ͢ΔΑ͏Ͱ͋Γɺ ʮ৘ใͷඇରশੑʯ
ͱؔ࿈͚ͮͯʮର߅ྗʯʹ஫໨ͨ͠෦෼Ͱ͋Δɻ   30 





(6)  ʮҙਤతʹ෧͡ʯΔ૊৫ͷར༻ऀͷதͰɺ ʮҙਤతʹ෧͡ʯΒΕ͍ͯΔ͜ͱʹෆຬΛ࣋
ͭར༻ऀͷൺॏ͸ͲΕ͘Β͍͔ʁෆຬͷਂࠁ͞͸Ͳͷఔ౓͔ʁ 

























͔ΒͰ͋Δɻ͍͍׵͑Ε͹ɺ ʰ๏ʱ ɺ ʰࣾձʹର͢Δ๏ͷӨڹʱ ɺ·ͨ͸ʰ๏ʹର͢Δࣾ
ձͷӨڹʱ ౳͸ɺ ݚڀͷํ๏Ͱ͸ͳ͘ɺ ݚڀ͠ಘΔ٬ମʹ͗͢ͳ͍ͷͰ͋Δɻ ͦͯ͠ɺ
ͦͷ๏ͱ͍͏٬ମΛݚڀ͢ΔͨΊʹ͸ԿΒ͔ͷํ๏࿦͕ඞཁͰ͋Γɺ๏ֶʹ͸ͦͷํ
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ΞϝϦΧܦࡁֶձ೥࣍૯ձͷ'The Regulated Industries' session Ͱ๏ֶऀͰ͋Δ
Cramton [1964]ͷใࠂͷதͰͷಉ͘͡๏ֶऀʹΑΔ Brewster [1956]͔Βͷ͜ͷҾ༻ʹؔ



































                                                                                                                                                     
57  ΑΓৄ͘͠͸ɺϥϜβΠϠڭतͷ͜ͷจষͷҾ༻Ͱ࢝·Δࡾྠ[2000]Λࢀরɻ 
58  ͨͱ͑͹ɺStigler[1983]Λࢀরɻ 
59  ๏ֶऀͷจষ΍ൃݴʹ͸ʮൺֱ๏ʯͱ͍͏දݱ͕͠͹͠͹ొ৔͢Δɻ੕໺[1983b]΍ைݟ[2001]Ͱ͸࿦จ
ͷλΠτϧʹొ৔͢Δɻܦࡁֶऀ͕ͨͱ͑͹֎ࠃͷࣄྫʹ஫໨͢Δࡍʹ͸ɺಉ༷ͷ੍౓Λઌߦͯ͠ಋೖ͠







ͦͷઌΛ໨ࢦ͢΂͖ͩʜʯͱ͍͏ߟ͑ํ͕ࣗ໌ͷલఏʹͳ͍ͬͯΔΑ͏ʹݟ͑Δɻ   33 
ͦͷΑ͏ͳ͜ͱ͕վΊͯ࿩୊ʹͳΔ͜ͱ͸ͳ͍ͩΖ͏ɻ๏ֶऀͷؒͰͦͷΑ͏ͳྃղ͕੒
ཱ͍ͯ͠Δ͔Ͳ͏͔͸ࢲͷ஌ΓಘΔͱ͜ΖͰ͸ͳ͍ɻ 




























                                                   
60  ্ड़ͷ೗͘ɺ๏ֶऀɺlawyers ͷ͢΂͕ͯͦ͏ͩͱ͸ࢥΘͳ͍ɻΞϝϦΧɺΠΪϦεɺυΠπɺͦͯ͠
೔ຊͷ law and economics ෼໺Ͱ׆༂͢Δ lawyers ʹؔ͢Δ͔͗Γɺ͜ͷΑ͏ͳॏཁͳ૬ҧ͕͋Δͱ͸ࢥ
ΘΕͳ͍ɻ 
61 ʮཧ࿦ʯ ͱ͍͏දݱ͸ɺ ๏ֶऀͷจݙʹ͠͹͠͹ొ৔͢Δ͕ɺ ͦͷҙຯ͕Α͘ཧղͰ͖ͳ͍ɻ ͨͱ͑͹ɺ
࠲ஊձ[2001]ͷʮ๏཯ߦҝ࿦΍ܖ໿๏ʹ͍ͭͯͷجૅཧղʢυάϚͱͦΕΛࢧ͑Δݪཧɾࢥ૝ʣ ʯ ʢ10 ทʣ
ͩͱ͢ΔைݟൃݴʹଞͷࢀՃऀ͸ҧ࿨ײΛײ͡ͳ͔ͬͨΑ͏Ͱ͋Δɻ͜ͷʮجૅཧղʯͱʮཧ࿦ʯ͸΄΅
Ұக͢Δͱ͍͏ͷ͕ࢲͷ؍࡯Ͱ͋Δɻͨͱ͑͹ɺ಺ా[1993]ͷ๯಄ͷ਺ทʹ΋ʮཧ࿦ʯ ʮཧ࿦্ʯ ʮཧ࿦తʯ












ΞϝϦΧΛத৺ʹͯ͠ݦஶͳల։ͱਁಁΛݟͤΔ law and economicsʢ๏ͱܦࡁֶʣݚڀ
΋ɺܖ໿๏෼໺Ͱ͸ձࣾ๏෼໺΄ͲݦஶͰ͸ͳ͍ɻ63ΞϝϦΧͷݱঢ়ͱൺֱ͢Ε͹ඍʑͨΔ
΋ͷʹ͗͢ͳ͍͕ɺ೔ຊͰ΋ law and economics ͸ঃʑʹਁಁͭͭ͋͠Δɻ͔͠͠ɺ͜͜
Ͱ΋ձࣾ๏෼໺΄Ͳ͸ܖ໿๏෼໺Ͱ͸ݦஶͰ͸ͳ͍ɻ΋ͪΖΜɺফඅऀܖ໿๏ΛΊ͙Δ๏
ֶऀͷٞ࿦ͷதʹ΋ law and economics ͷӨڹ͸؍࡯͞ΕΔɻ 
͜ͷ͜ͱͷ൓өͰ΋͋Δ͕ɺ ʮ৘ใͷඇରশੑʯ ʮෆ׬උܖ໿ʯͳͲͷܦࡁֶ෼໺Ͱ͓ͳ




ؾʹͳΔ͜ͱΛ 2 ఺ίϝϯτ͓ͯ͘͠ɻ 






ͷؼ݁ͷਂࠁ͞ʹݒ೦Λ๊͘ܦࡁֶऀ͕গͳ͍͜ͱͷ݁Ռͱͯ͠ɺ law and economics ʹؔ
৺ͷ͋Δܦࡁֶऀ΋ଟ͘ͷ৔߹͜ͷةݥੑ͕ݱ࣮Խ͍ͯ͠Δ͜ͱʹແ಴ணͰ͋Δɻ 
ୈ 2 ఺͸ɺલ܏ Coase [1964]ͷίϝϯτͷத৺Ͱ͋Δɺܦࡁཧ࿦ͷ࠷ద৚͔݅Βಋ͔Ε
                                                   
62  ؔ࿈ͯ͠ࡾྠ[2000]35 ทͷ஫ 4 Λࢀরɻ ʮ๏ͱܦࡁֶʯ ʹؔ৺Λ࣋ͭಡऀ͸ɺ ͱΓ͋͑ͣ ʮ ʰ๏ͱܦࡁֶʱ
΁ͷ༠͍ʯͱ୊ͨ͠ࡾྠ[2000]Λࢀরɻ͞Βʹؔ৺ͷ͋Δಡऀ͸ɺҰൠతʹ͸ɺCooter and Ulen [1997]
͓Αͼ Baird, Gertner, and Picker [1994]ɺ೔ຊͷ๏੍౓Λૉࡐʹͨ͠΋ͷͱͯ͠͸ɺձࣾ๏Ͱ͋Δ͕ɺࡾ
ྠɾਆాɾ༄઒ฤ[1998]Λࢀর͞Ε͍ͨɻ 
63  ਖ਼֬ʹ͸ɺελʔτͱల։͸ܖ໿๏෼໺ͷํ͕ઌߦ͕ͨ͠ 1980 ೥୅൒͹Ҏ߱ͷ࣌ظʹ͸ձࣾ๏෼໺Ͱ








Coase [1964]͕ࢦఠ͢ΔҎ্ͷ఺͸ɺ law and economics ΍ܦࡁֶʹؔ৺Λ࣋ͭ๏ֶऀͱɺ










ؔ࿈จݙΛར༻͢Δࡍʹ΋͜ͷ఺ʹཹҙ͢Δඞཁ͕͋Δɻͨͱ͑͹ɺܖ໿๏ͷ law and 
economics ݚڀͷ୅දऀͷҰਓʹΑΔ Schwartz [1995]͸'Legal Implications of Imperfect 
Information in Consumer Markets'ͱ୊ͯ͠ʮ৘ใͷඇରশੑʯʹ͍ͭͯ࿦͍ͯ͡Δɻ67্








                                                                                                                                                     
Δձࣾ๏෼໺Ͱͷల։͕ΑΓҹ৅తͱͳ͍ͬͯΔɻ ͨͱ͑͹ɺ Craswell and Schwartz eds. [1994]Λࢀরɻ 
64  ΑΓৄ͘͠͸ Demsetz[1969]ΛࢀরɻDemsetz ͸ the nirvana approach ͱݺΜͰ͍Δɻ 






67 Schwartz ʹΑΔؔ࿈จݙ͸ɺSchwartz and Wilde[1977, 1983]ɺ Schwartz[1988,  1992]Ͱ͋Δɻ   36 
౳ͳަবྗʱͱ͍͏ن੍ͷͨΊͷཧ࿦తࠜڌ͸ݴ͍׵͕͑ඞཁͰ͋Δɻڽͬͨ
ʢsophisticatedʣݴ͍ํΛ͢Δͱɺ৘ใͷඇରশੑ͋Δ͍͸ߏ଄తࢢ৔ࢧ഑ྗ
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68  ༄઒[2001]͸ɺ ʮܦࡁֶͷϩδοΫ͔Βߟ͑ͯʯ ফඅऀܖ໿๏ͷ ʮ಺༰ن੍Λਖ਼౰Խ͠ಘΔࠜڌͱͯ͠ߟ
͑ΒΕΔͷ͸ʯ ʢ157 ทʣͱ 4 ఺ྻڍ͢Δɻ͜͜Ͱ΋ɺ ʮಘΔʯͱ͍͏දݱͷ࣋ͭҙຯ͸΄ͱΜͲແࢹ͞Ε
Δ͸ͣͰ͋Δɻͨͱ͑͹ɺམ߹[2001]180-82 ทɺͱΓΘ͚ 182 ทͷ஫ 15 Λࢀরɻ   37 
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